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ACTS AMENDMENT (FINES ENFORCEMENT AND LICENCE SUSPENSION) BILL 2000 
Second Reading 

Resumed from 28 June. 

MR McGINTY (Fremantle) [10.15 am]:  The Opposition supports this amendment to the Fines, Penalties and 
Infringement Notices Enforcement Act 1994 and the Road Traffic Act 1974.  The Bill does a number of things 
of an administrative character which are designed to improve the operation of the fines enforcement system.  The 
approach of the Opposition to matters relating to the administration of justice in this State is that when a sensible 
proposition is put forward by the Government, it will always enjoy the support of the Opposition.  Only when the 
Government comes up with a whacky, off-beat or non-sensible idea - one that is not workable - will it not enjoy 
the support of the Opposition.  However, as this legislation is designed to improve the operation of the fines 
enforcement system, it enjoys our support. 

In summary, it is proposed to amend the Fines, Penalties and Infringement Notices Enforcement Act in five 
respects.  In addition, the Road Traffic Act is to be amended to effect reform in three areas.  I will refer briefly to 
each of those major areas in my contribution to this debate. 

The fines enforcement system introduced in 1994 was inflexible and rigid, and imposed significant hardship on 
individuals who were caught by it.  We have all met people who, because of the rigidity of the system, did not 
know that they had lost their licences - it happened automatically.  The system also caused hardship to people 
who were fined when the court had full knowledge of the fact that they had no means to pay the fine and a non-
pecuniary penalty may have been more appropriate.  Those rigidities were introduced into the system when the 
legislation was passed in 1994.  Each year since then, one or two pieces of legislation have been introduced to 
ameliorate some of the harshness - the unfairness - that has arisen from the rigidity of the system. 

The first change will provide the fine enforcement registrar with the discretion to not impose a licence 
suspension order or to uplift a licence suspension order when undue hardship is caused to the offender, and also 
to allow the offender time to pay.  This power is vested in the registrar of the court, and it is designed to 
overcome the lack of discretion available in the fines enforcement system as it currently operates.  The examples 
given by the minister in the second reading speech included circumstances in which the suspension of a licence 
would be harsh and unfair for an individual.  Examples quoted include deprivation of the means of obtaining 
urgent medical treatment for any illness, disease or disability known to be suffered by the offender or the 
offender’s family.  It would be very harsh to take away the drivers licence of someone who is required to use that 
licence to obtain medical treatment for himself or an invalid parent or someone of that nature, particularly when 
the licence suspension resulted not from a traffic offence, but from a person’s inability to pay a fine.   

In addition to the question of medical treatment, some people could be deprived of the means of obtaining their 
livelihood; that is, they would lose their jobs if they lost their licence through suspension.  Therefore, this 
legislation will give the registrar the power to decide whether to impose a licence suspension order, taking into 
account the person’s circumstances relating to employment, health and the like.  It will also give the registrar the 
power to uplift that suspension - in other words, to annul the suspension - on humanitarian grounds. 

That sort of discretion needs to be built into this system to make it work.  I am sure most members can tell a 
story of people coming into their electorate offices and complaining about the harshness of the system.  My 
electorate office in Fremantle is located very close to the Fremantle Courthouse and will continue to be located 
very close to the justice complex when its construction is completed towards the end of next year.  People get 
angry when they go to court.  They find that the system is harsh and oppressive and they make a beeline to the 
office of their member of Parliament to complain about the operation of the law.  This legislation is sensible and 
will introduce an element of flexibility to the way in which the fines enforcement system works, and it will 
provide some relief for people who are on lower incomes - perhaps on intermittent incomes - and who will 
experience hardship.  For that reason the Opposition supports it.   

The second way in which the Acts Amendment (Fines Enforcement and Licence Suspension) Bill will modify 
the Fines, Penalties and Infringement Notices Enforcement Act will be to restrict the ability of certain offenders 
to undertake work and development orders when it might pose a risk to the safety of the public or supervising 
community corrections officers.  Some aggressive, violent or emotionally disturbed people who have lost their 
licence and are given a work and development order pose such a risk.  Unfortunately, the system currently works 
in such a way that while community corrections officers might be reluctant to place such people in projects 
because of public safety considerations, they have no discretion to refuse to place those people in projects on 
those grounds.  It is a commonsense amendment as it is totally inappropriate for the justice system to place an 
offender into such an environment if his antisocial behaviour poses a risk to either his supervising officer or the 
community at large, and if he would be likely to reoffend.  It is a minor amendment that will allow a little more 
flexibility. 
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The third area gives the registrar of the Fines Enforcement Registry greater flexibility to enforce matters.  Again, 
the minister touched on this matter in his second reading speech and gave the example of a case in which the 
registrar knows that an offender has no licence or money.  The amendment will mean the enforcement can be 
extradited to the work and development order stage, bypassing a procedure that everyone knows is a nonsense 
because of the financial circumstances of the offender.  Rigid enforcement procedures are currently in place, and 
this change will allow a greater degree of flexibility.  The fourth change this legislation will effect will be to 
allow a full range of enforcement sanctions for the collection of bail security moneys.  Enforcement is currently 
restricted to the issue of a warrant of execution.  The amendment will simply allow the system to operate in a 
more flexible way by expanding the range of available options.  Again, it represents a further breaking down of 
the rigid and unworkable system introduced in 1994.  Each of these amendments represents a way in which the 
system will be improved to accommodate the needs of the community rather than the rigid bureaucratic needs of 
the department.  The final change is simply a technicality that will ensure the right of the Crown to attend 
rehearing matters.  Obviously, the Crown should have the right of appearance when matters are reheard.  This is 
substantially an administrative amendment designed to overcome a technicality in the original drafting of the 
legislation.  

The most significant changes are the amendments to the Road Traffic Act.  Each of the three areas in which 
reform is effected is designed to soften the impact of the way the fines enforcement system operates in practice, 
but which was perhaps not intended.  The first change will be to create a separate offence of driving under 
disqualification because of fine defaulting.  I mentioned in my opening comments that it is common for someone 
to not know his drivers licence has been suspended.  This occurs mainly because the notice provisions of the 
Road Traffic Act require only that a notice is sent to the last known address.  An itinerant person or someone 
who has not notified a change of address could have his licence suspended without his knowledge.  He could be 
driving to work one day, get pulled over and find he was driving while under suspension.  That has insurance 
ramifications, especially if he were involved in an accident.  However, it also means that certain things must 
happen for him to be able to continue to drive.  A separate offence of driving under suspension because of fine 
default, with a lesser penalty, would recognise the difference between driving under suspension because of fine 
default and having a licence suspended as a penalty for a substantive breach of the Road Traffic Act.  That is a 
sensible move.  The penalties to be provided for driving while under suspension for fine defaulting will be 
somewhat less.  The existing system provides only two sentencing options; that is, the imposition of a fine or 
imprisonment.  These changes are a reaction to calls from the judiciary, the legal profession and other people 
associated with this system, and who know how it works, for an expansion of the range of available sentencing 
options in those cases.  The amendment addresses concerns that the provisions of the Road Traffic Act might be 
resulting in the courts sending more people to prison than should be the case, particularly when non-custodial 
sentences might be more appropriate. 

It is interesting, in the light of the debate over mandatory sentencing, that the Road Traffic Act provides for 
mandatory disqualification of a person’s licence when he is convicted of driving without a licence.  The 
suspension involved is a minimum of nine months and a maximum of three years.  This Bill will provide for 
discretionary disqualification when someone is convicted solely of driving without a licence.  The Government 
is departing from its mandatory sentencing line to introduce a judicial discretion. 

Mr Prince:  Flexibility. 

Mr McGINTY:  Very much so. 

Mr Prince:  There is no better example of mandatory sentencing than the Road Traffic Act. 

Mr McGINTY: I am complimenting the Government for the flexibility it is showing in doing away with 
mandatory sentencing in this instance. 

Mr Prince:  It has been in place since 1974. 

Mr McGINTY:  Mandatory sentencing in traffic matters will be removed and discretion returned to the judges to 
take into account an individual’s circumstances.  There will be the option rather than a mandatory requirement to 
impose a disqualification for a period of three years.  Generally speaking, an average white, Anglo-Saxon, 
western-suburbs view of these matters cannot be applied to every individual citizen in Western Australia.  The 
Government is learning of the need for flexibility to be introduced into the system to cater for the diversity of our 
community and its range of economic and other circumstances. 

Mr Cowan:  What is a white, Anglo-Saxon, western-suburbs view?  It displays a degree of bigotry not usually 
seen from you. 

Mr McGINTY:  I remember speaking on the fines default system when it was introduced and drawing attention 
to the plight of itinerant people.  The fact is that itinerant people cannot often be tracked down.  The creators of 
this legislation had in mind people who are in regular employment and leading a regular existence in middle-
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class, suburban Perth.  The system applies very well to them but it will not apply well to a number of people in 
the minister’s electorate.  The legislation has to address the differences which exist between people’s 
circumstances.  Some six years after the legislation was originally introduced it is now doing that. 

The change is significant and it means that if a person is driving under suspension and if the cause of the 
suspension is the fines default system, he will not automatically lose his licence.  I think it is a sensible 
amendment.  The second change is to caution an offender when contacted in the first instance under 
circumstances in which the driver is suspected of being under fines default suspension.  It is designed to cater for 
a situation in which someone did not know that his licence had been suspended.  We know that ignorance of the 
law is no excuse and that if a licence is suspended, it is suspended whether the driver knows or not.  How is that 
applied in practice?  An element of cautioning needs to be introduced for circumstances in which a person did 
not know his licence was suspended.  I think it is a sensible move that will achieve a fairer end result.  If a 
person was pulled over by the police and that person did not know that he had lost his licence, the police could 
not allow him to continue his journey.  The amendment will enable some offenders to complete their journey 
home by the most practical route.  The cautioning system is the mechanism which allows that to occur.  The 
caution will also enable the offender the opportunity to pay or otherwise attend to the matter without being 
charged with an offence.  If it is drawn to someone’s attention that he has lost his licence, he can pay the fine 
while he is being cautioned for the matter.  That flexibility is required to make the system more workable. 

Another amendment addresses an anomaly and brings into line with other drivers licences the practices affecting 
the cancellation of probationary drivers licences.  It provides for such licences to be suspended rather than 
cancelled.  This is significant for young drivers who have a probationary licence.  If they are suspended under 
the fines enforcement system, their licence is cancelled under the provisions of the Road Traffic Act.  In the 
second reading speech the minister pointed out that this led to individuals being required to resit their drivers 
licence tests.  If someone has just passed his drivers licence test and then has his licence suspended because of 
the fines enforcement system and consequently cancelled because of the provisions of the Road Traffic Act, the 
requirement to resit the test is an unintended consequence; it is a waste of time and resources.  The minister said 
that the intention of the fines enforcement system is to effect the recovery of fines.  It is not to place undue and 
unnecessary burdens on offenders.  I can understand that police and public servants - the bureaucrats that 
administer this area - would find this a complete waste of their time.  Whether from benevolence to offenders or 
from bureaucrats wanting to get jobs off their desks, it is a sensible move. 

In the past, the legislation has caused hardship to individuals, particularly to lower-income, itinerant individuals.  
One can think of a number of examples, particularly in the Aboriginal community, where that sort of hardship 
has been caused.  I believe these amendments are a significant step in the right direction to enable the individual 
circumstances of offenders to be dealt with rather than to treat them all in a rigid, mechanistic way.  For that 
reason, this legislation has the support of the Opposition. 

MR BROWN (Bassendean) [10.35 am]:  For some considerable time I have been writing to the Minister for 
Police and the Attorney General about a number of matters.  I have concerns about the fairness of the fines 
enforcement process.  I will continue to write to the ministers until they comprehend the nature of the issues.  
The first issue is that of fines and their purpose.  The purpose of having a system of fines is to try to provide a 
deterrent for individuals to cease behaving in a way that is not permitted under the law.  It is the deterrent that is 
important.  It should not be, as it is sometimes perceived to be by some in the community, a fines system used 
for the purpose of revenue raising.  One often sees Multanova cameras placed just before sections of road subject 
to speed limit increases.  When drivers see the new speed limit signs they have a propensity to travel faster and 
they consequently get caught.  That sort of thing is very often seen as a revenue trap rather than something that 
tries to ensure compliance with the law. 

Fines exist as a deterrent but the automatic fines process has a weakness in that the level of deterrence imposed 
by a fine differs between people of different incomes and circumstances.  A $100 fine for a person on a 
substantial income is less of a worry - if a worry at all - than for a person who is unemployed and receiving 
benefits.  I have raised this matter with the Minister for Police on a number of occasions.  There are a 
considerable number of people in my electorate who, while not necessarily being unemployed, are on very low 
incomes.  A $100 fine is a significant amount of money for such people.  I have given the example before in this 
House of a man in my electorate who was fined $100.  It had a significant impact on him.  He is a person who 
places a $2 coin in a jar each week and at the end of the year he has fifty $2 coins in the jar.  Each Christmas he 
then has $100 to spend on himself.  That is his big expenditure for the year.  Christmas is the only time of the 
year when he is extravagant.  At all other times, as he said to me, he does not live - he just exists.  A $100 fine is 
an enormous amount of money to that man.  It is exceedingly difficult for him to try to pay a $100 fine. Other 
people are on substantial incomes.  I would venture to say that most members in this Parliament would not be 
concerned by a $100 fine.  They may notice it for a few days and possibly have to cut down on one or two 
lunches - which would not be too unhelpful for some members - and that would be the end of the matter.  
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However, for other members of the community it would be a great deal of money indeed; hence the 
representations that I have made to the Ministers for Police and Justice on this matter.   

I accept that we cannot have a fines system that is so disjointed that it requires the court or the registrar to 
examine the income of each person before imposing a fine.  However, it is possible to have a fines system that 
applies certain criteria to certain individuals, in the same way that the council rates system, the water rates 
system and the public transport system apply lower rates to pensioners.  Pensioners are, by nature, low income 
people; I am talking about people who receive the age pension, not about every person over the age of 60 or 65.  
If it is possible in those areas of government to implement a different rates system for people on social security 
benefits or the age pension, it should be possible for the fines enforcement system to take into account the 
income of a person who has been fined if that person earns below a certain amount; for example, the person is 
unemployed.   

I cannot understand why it is not appropriate to remove the inequity in the fines enforcement system at this time, 
because when we are talking about fines as a deterrent, the people who are most worried about receiving a $100 
fine are not the people on incomes of between $200 000 and $400 000 but those on incomes of between $10 000 
and $15 000 a year who are trying to eke out an existence.  If we are to have a fines system that is equitable or 
makes some attempt to be equitable, it should differentiate between people on low and high incomes.  I raise this 
matter again today, and I intend to make representations on this matter to whoever is in government and whoever 
is the minister until those representations are finally listened to, because I believe there is a strong and justifiable 
case for this to occur.   

Another matter that I have raised with the Ministers for Police and Justice is the absurd situation where a person 
who cannot pay a fine due to lack of resources and is granted an extension of time to pay or makes time-to-pay 
arrangements then incurs an additional fee.  In my recent correspondence with one of those two ministers, I was 
advised that legislatively, a time-to-pay arrangement would be provided.  That is good.  However, it was not the 
issue of time to pay that I was pushing but the extra charges that apply when a person seeks time to pay.  In the 
case that I took up, a person who sought time to pay a $100 fine was told he would be required to pay an 
additional $34 or $35.  If low income people seek time to pay a fine, the first thing that happens is they are 
charged more for being low income people!  Where is the equity in that?  It is all very well for government to 
say it costs a bit more to collect the money.  Yes, it does; it is not as convenient.  However, the fact is that, 
whether we like it or not, there are poor people in the community.  We could ignore that fact and pretend that 
every person is the same.  However, if that is what we want to do, we should also pretend that Father Christmas 
still exists.   

The DEPUTY SPEAKER:  I remind the member for Bassendean that we are dealing with a Bill to provide 
exemptions for poor people, and I ask him to relate his comments to the Bill. 

Mr BROWN:  This Bill deals also with the time-to-pay arrangement.  I invite the minister to comment on this 
matter by way of interjection or in reply, but my understanding from correspondence from the Minister for 
Police or the Minister for Justice is that the time-to-pay arrangement in this Bill will still not obviate the fact that 
an individual who makes this arrangement will incur additional costs. 

Mr Prince:  I think that is correct, but I will check to find out. 

Mr BROWN:  That is a ludicrous situation.  I cannot see why we should impose that obligation on people on low 
incomes.  From my perspective, if this Bill contained a provision that made it clear that no additional charge 
would be imposed, it would be a much better Bill.   

This Bill gives the registrar the power to not make, or cancel, a licence suspension order.  That is supported by 
the Opposition, as the member for Fremantle said.  However, that power is limited and can be used only in 
certain circumstances.  The first circumstance is when the registrar is satisfied that the alleged offender needs a 
licence to obtain urgent medical treatment.  There is a problem with the definition of urgent medical treatment. 

Mr Prince:  I have consulted with my adviser, and I understand that fees are payable, depending on whether the 
fine is for a traffic infringement or takes some other form; and that the earlier a person makes a request for time 
to pay, the less is the fee payable.  

Mr BROWN:  I think that is wrong. 

Mr Prince:  I understand that, and you make a good case in respect of some individuals.  It is not a defence, but I 
must point out that in Victoria, the fees are over $100.  It is difficult, because we need to balance against that the 
question of rewarding a person who delays paying a fine. 

Mr BROWN:  Sure, and there may well be good reason for imposing fees when a person has the ability to pay 
but does not pay.  I do not have a problem with imposing fees if a person does not pay. 
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Mr Prince:  One way around this - and I am thinking laterally from my experience in the Family Court – may be 
to give the registrar a discretion to remit fees upon being satisfied that it will cause some form of undue hardship.  
That is speculation from me.  I am happy to discuss that with the officers to see whether we can work up 
something along those lines.  It is a possibility.  

Mr BROWN:  I am pleased that the minister will do that.  I will write to the minister in a couple of months to see 
how it has gone.  I am pleased that the minister is prepared to examine that.  I would also like the minister to 
examine the level of fines on people who are on very low incomes, and a test that can be applied to reduce the 
level of the fine on those people.  For example, we do that with council and water rates and bus fares.  

Mr Prince:  Those are taxes and/or charges for a service.  We are talking about a fine for a commission of an 
offence.  You are going to have to be persuasive to get away from the principle that people should be treated 
equally when they offend.  

Mr BROWN:  My very first speech to this Parliament was on equality before the law, and that does not mean a 
sameness in penalties for differing groups. 

Mr Prince:  I agree. 

Mr BROWN:  Jurists everywhere have argued for a differential penalty for differing groups that arrives at an 
evenness, when one takes into account those differences.  A persuasive case can be put that a $100 fine on a 
person receiving unemployment benefits or a pension is much more significant than a $100 fine on a minister of 
the Crown or chief executive officer of a government department.   

Mr Prince:  The CEO of Wesfarmers Ltd would be a classic example.  If we were to impose a fine on a person 
whose income is just short of $2m that would equate to a fine imposed on a pensioner, we would be looking at a 
six-figure amount.  

Mr BROWN:  I am not suggesting that we have such a gradient.  I see nothing wrong in imposing a percentage 
of the standard fine.  For example, if one is a pensioner or can prove one's income is below the pension level, the 
amount owed could be 50 per cent of the fine or whatever.  A guide for that is the situation with local authority 
rates.  If the minister uses the argument that this is a service, it costs the same amount to pick up the rubbish 
from a pensioner as it does from a non-pensioner.  

Mr Prince:  I know; but that is a service.  

Mr BROWN:  A fine is a deterrent to stop people doing certain things.  That deterrent is different for different 
people.  For some people the fine is not a deterrent and for others it is a significant deterrent.  That is the 
unfairness in it.  A $100 fine imposed on someone on a medium or high income would  be 50 per cent less of a 
deterrence than it would be to someone on a low income.  

Mr Prince:  I accept without argument that a $100 fine on pensioners will be a significant deterrent.  They should 
not have committed the offence in the first place, and they will probably never do it again because the fine is so 
huge in their ability to pay.  In like fashion, a $100 fine for someone like the member for Bassendean or me, or 
someone who is on a higher income, would not be of great significance; but we would be hurt if our licence were 
taken away.   

Mr BROWN: We would have to commit the offence a number of times before the courts would take away our 
licence. 

Mr Prince: I am making the point that there are things which are of much greater deterrence than a fine to a 
person who has a higher income such as you or I.  The answer is to take away their licence.  If we have a totally 
discretionary exercise we will wind up with the mess we had before we brought in this legislation.  

Mr BROWN:  There is nothing wrong with having some arbitrariness for standard fines.  I am not arguing that 
the person who earns $100 000 a year should pay less than the person on $50 000 or whatever. 

Mr Prince:  You are arguing for a degree of discretion.   

Mr BROWN:  My sole concern is for the people who are on very low incomes.  They are my only concern.  We 
can have a level of arbitrariness for the rest.  In the interest of perceived justice the offence is the same whether 
one drives a Rolls Royce or a beat-up old bomb.  If the offence is the same we should approach it with a similar 
penalty in mind.  A number of competing principles are involved in this.  If the purpose of a fine is to create a 
deterrence we can create the same level of deterrence for people on low incomes with a lower fine.  

The other matter I will raise is the capacity of the registrar not to issue or to remove licence suspension orders.  
The registrar can exercise that discretion under the Bill in two limited circumstances.  I want to raise the limit of 
the circumstances with the minister.  The first way in which the registrar can revoke or not issue a licence is 
where it would deprive the alleged offender of the means to obtain urgent medical treatment for an illness.  The 



Extract from Hansard 
[ASSEMBLY - Thursday, 17 August 2000] 

 p507c-523a 
Mr Jim McGinty; Mr Clive Brown; Deputy Speaker; Mr Kevin Prince; Mr John Kobelke; Mr Nicholls 

 [6] 

difficulty is with the way we deal with those words and particularly the word "urgent".  Let us take one of my 
constituents who currently is unable to walk very far and in the opinion of her general practitioner requires a hip 
replacement.  She is waiting to see a specialist whom she will see in an about four months.  At that point she will 
go on the waiting list.  If she were faced with this provision, and the medical treatment she is to get is 12 months 
or more away, is that considered to be urgent medical treatment?  

Mr Prince:  Section 76(3b)(a) of the Road Traffic Act relates to extraordinary drivers licences.  Since 1974, if not 
in a subsequent amendment in the early 1980s, the Act has contained the concept and the words “urgent medical 
treatment”.  It has been in the Road Traffic Act for a long time.  It is an expression known to the law.  It has 
probably been the subject of judicial pronouncements on appeal where extraordinary drivers licences have been 
refused.  I am not sure about that, but I would be surprised if that were not the case.  Certainly I have acted in 
many of these cases.  What is an urgent medical treatment for an illness has been canvassed before the courts on 
many occasions.  I doubt that it is an expression that is wanting in meaning.  

Mr BROWN:  The minister is probably right; I do not know.  However, the reading of the ordinary meaning of 
the words and particularly the word "urgent" suggests that one would have to demonstrate not only that medical 
treatment is required but also its urgency.   

Mr Prince:  I have argued, and it has been accepted, that an urgent treatment is one that a person must have 
regularly - for example, a person who must go to hospital, to an outpatients’ clinic or to a doctor on a regular 
basis for a course of treatment, an injection or something of that nature.  It would undoubtedly apply, for 
example, to someone who must go on kidney dialysis three times a week and things of that nature.  Obviously, 
an urgent medical treatment is one that people either have or they die.  The medical treatment is urgent in the 
sense that if a person does not have it, he will die as a consequence.  In other words, we are not necessarily 
talking about someone who has had an accident and needs to seek medical treatment; we are talking about 
somebody who has a known disability or disease and who needs medical treatment on a frequent and regular 
basis.  The member is referring to a person who is disabled by reason of apparent hip problems and so on. 

Mr BROWN:  That is right. 

Mr Prince:  What does that person need? 

Mr BROWN:  That person cannot walk to the bus stop to catch a bus.  She can hobble to the car, get in the car 
and drive it, but she cannot get to the bus.  If she got to the bus stop, unless she found a bus that actually knelt, 
she could not get on it.  Is that considered urgent treatment? 

Mr Prince:  No.  If the person were attempting to go for treatment - to receive cortisone injections or something 
of that nature - the answer would be yes.  If the person needs to travel to obtain the treatment, the answer is yes.  
However, if you are looking for some sort of carte blanche here for a person to do his or her shopping or 
something like that, the answer would probably be no, because we are talking then about a disabling condition 
which is preventing a person being mobile.  If the disabling condition is such that the person needs to seek 
treatment, the answer would be yes. 

Mr BROWN:  Another matter I raise relates to the second option that the registrar may use when there may be an 
effect on the offender’s principal means of obtaining an income with which to pay the modified penalty and 
enforcement fees.  The registrar would be able to revoke an order or not impose an order when it would have an 
effect on a person’s income.  The minister would know that there are now various tests that people who are 
unemployed must pass in order to qualify for benefits. 

Mr Prince:  I frequently help them fill out the forms. 

Mr BROWN:  Yes.  Those people are also required to seek work and to go to places of employment or potential 
places of employment and so on.  In many instances, those people require access to a vehicle to be able to do 
that; otherwise they will be travelling for the whole day and will not arrive at the due time.  Are the words in the 
Bill wide enough to cover those people who are unemployed and seeking work and who need a vehicle for the 
purpose of travelling from - 

Mr Prince:  Which part of the amendment are you talking about? 

Mr BROWN:  I am referring to page 4.  I suppose these matters would normally be dealt with during the 
consideration in detail stage.  However, I understand that we will not go into the consideration in detail stage, so 
I want to clarify these matters. 

Mr Kobelke: We may go into the consideration in detail stage for a brief period because I have a number of 
similar questions I want to ask. 

Mr Prince:  I will respond.  You can ask me to do it by interjection. 
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Mr BROWN:  Okay.  I am concerned about whether this provision is broad enough.  In the case of those people 
who are unemployed and seeking work but who have received a licence suspension order, is the registrar able to 
revoke or not impose an order when they need to travel to acquire work or to attend interviews?  Of course, they 
must do that pursuant to the terms under which they receive their benefits. If one looks at the words for long 
enough, I suppose one could argue that even if those people did not obtain work and they put their benefits at 
risk by not doing those things, they would not have any money with which to pay the penalty; therefore, the 
registrar could exercise a discretion in those circumstances.  This is an important matter these days.  Members 
would know that only this morning, for example, the federal minister dealing with social security announced a 
further tightening of social security benefits and the imposition of a tighter work test on those people receiving 
benefits, including people on sole parent benefits, people on disability pensions and the like.  This matter is 
important.  Given that my time has almost expired, the minister may want to interject briefly to tell me the 
answer to that question. 

Mr Prince:  Perhaps I will do it in my reply. 

Mr BROWN:  Yes. 

MR KOBELKE (Nollamara) [11.05 am]:  I am keen to support the Bill.  I think it improves the fines 
enforcement system that we have, which is very much in need of improvement.  The current system is quite 
harsh.  I have not seen any real assessment of whether the Government’s Fines, Penalties and Infringement 
Notices Enforcement Act 1994 has been effective.  The Government has been effective in raising a huge amount 
of revenue through traffic infringement notices, but I do not know whether this statute has been effective in 
assisting to run the system in a more efficient way.  It is harsh in that when people go past a certain point, the 
penalties are fairly severe and there is little ability to move.  This Bill provides a much greater degree of 
flexibility in dealing with individual cases, and that is to be welcomed.  This Bill is an attempt by the 
Government to fix major problems in the Fines, Penalties and Infringement Notices Enforcement Act 1994.  As I 
said, the Opposition welcomes that. 

The previous speaker said a number of things that I had intended to say.  Therefore, I will mention only some of 
those issues fairly briefly.  The fines system that we currently have encapsulates inequality into the penalties we 
impose on people.  The Fines, Penalties and Infringement Notices Enforcement Act 1994, as it now stands, is a 
world view which very much sits with this Government and people who are well off.  The provisions in the Act 
show no understanding of the fact that in our modern society it is important for people to have a drivers licence 
and to be able to cope with infringement notices and penalties.  If people who are on low incomes are suddenly 
hit with a high fine - the Government has increased the penalties considerably - they are put in an extremely 
difficult position.  The people on the Government’s side who framed the legislation are obviously all well off 
and have very little understanding and sympathy for people who are struggling - the so-called battlers.  On that 
basis, the legislation has been most unfair. 

A gentleman who was on a very low income came to see me.  He had been caught for speeding while driving 
through Kings Park.  He had not seen the 40 kilometres an hour sign and was travelling at 65 kilometres an hour.  
He admitted that he had breached the law, but because he had exceeded the limit by over 20 kilometres an hour, 
he received an extremely heavy fine.  Given that this man had a wife, who was not in employment, and two 
children, the penalty, which I think was $100 or $150 - I cannot remember the exact amount now - was a huge 
imposition on him.  That individual did not normally go to Kings Park.  However, some family members from 
outside Perth had come to visit, and he was driving them through Kings Park when he broke the law.  For that, 
he had to pay a penalty.  However, the penalty on that man and his family is not commensurate with a similar 
penalty on those people whom the Government seems to represent.  For them, a fine of $100 or $150 would be a 
minor inconvenience.  For this person and his family, it was a huge weight on them to try to find that money.  
They simply could not do it if they were to maintain their rent and other commitments.  In this instance, we 
heard about the situation early enough and will be able to assist to ensure that he has sufficient time to pay the 
penalty.  On other occasions I have been approached by people who have not taken the appropriate steps to use 
the options available under the legislation.  In that situation, there is no room to move and those involved who 
could not pay the penalty had their drivers licence cancelled.  As a result, many people drive without a licence.   

Not only is this fines penalty system iniquitous to those less well off, but also it has been a source of huge 
revenue for the Government.  That increase in revenue has resulted from a stricter enforcement regime using 
Multanovas and a large increase in the amount of the fines for traffic infringements.  The Government has had a 
huge revenue windfall, but a very small amount of that money is dedicated to improving safety on our roads.  
The Opposition believes that a much larger percentage should be committed to improving road safety and 
reducing the trauma and fatalities suffered as a result of road accidents.  While the Government's rhetoric is 
about improving road safety, the reality is different because that huge revenue windfall does not find its way 
back to improving the situation.  That is a not a matter for debate today.   
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The Government has looked to tighten up the legislation in a number of ways.  Reference was made to cars 
registered interstate and company cars and who is responsible for traffic infringements - whether there is an onus 
on the owner of the vehicle as opposed to the driver.  The Government has moved to address those issues.  One 
outstanding issue is how to enforce a penalty on motorcyclists given that motorcycles no longer have front 
numberplates.  I would like the minister to update the House on what decision the Government has made on that 
issue, and whether it is likely to take action if it has made a decision about how Multanovas will be used to 
identify those offenders.   

Mr Prince:  Those dealing with road safety have been looking at that issue for some time.  The question is 
whether we reintroduce the requirement for numberplates to be carried on the front of motorbikes.  They were 
taken off because of their potential to cause injury.  Consideration has also been given to new speed cameras that 
take photographs of the rear rather than the front of vehicles.  A number of technical issues must be addressed.   

Mr KOBELKE:  So no decision has been made.   

Mr Prince:  No, but the technical issues are being addressed. 

Mr KOBELKE:  When will a decision be made? 

Mr Prince:  I hope reasonably soon.  Everyone agrees it is iniquitous.  The sooner we are able to resolve the issue 
the better it will be.   

Mr KOBELKE:  The other issue relates to the owner-onus problem with interstate and government vehicles.  Is 
that sorted out?   

Mr Prince:  That has been resolved and is the subject of another piece of legislation.   

Mr KOBELKE:  It is.  I will take that up later.  I think that legislation has been through this House and is being 
considered in another place.   

Mr Prince:  It has and it is.   

Mr KOBELKE:  A large number of people are unable to pay fines or for other reasons have simply ignored the 
fact that their licence has been suspended and have continued to drive.  Figures released some time ago indicated 
that about 50 000 people have had their licence suspended.  There was a very strong suspicion that the great 
majority continued to drive.  I do not know whether the minister can inform the House how many licences have 
been suspended under the current Act.   

Mr Prince:  I do not have that information before me.   

Mr KOBELKE:  Perhaps the minister can provide that information later.  I would like a year-by-year breakdown 
of any change in behaviour that has resulted from licence suspensions.  The figures available six to 12 months 
ago indicated that the situation was out of control.  It appeared that more and more people had had their licence 
suspended and more and more of them took no notice of the suspension and continued to drive.  People have 
visited my office to complain about this issue.  I have heard their complaints and then watched them walk 
outside and get in their car and drive away, knowing that their licence has been suspended.   

We had a major problem in that the law simply was not working in the way it was anticipated in terms of its 
being a real penalty.  Of course, in some instances, the penalty was so severe that one had some sympathy for, 
although did not condone, the fact that people were breaching the law.  We all know of people driving under 
suspension and being involved in accidents that have resulted in fatalities.  We are dealing with a range of 
different scenarios - from a minor fine that snowballs because the person has not paid it for whatever reason, to 
people who have a major problem with alcohol and who persistently drive while drunk.  We should ensure 
public safety by keeping those people off the road.  We have had some real tragedies in recent years.  That is 
very different from people who have been issued a minor fine that has escalated because they have failed to pay 
it for whatever reason.   

Mr Prince:  I am unable to provide figures with regard to suspensions.  The detail can be extracted from the 
computer database, but not immediately.  I will provide that information privately later.  

Mr KOBELKE:  I thank the minister for that response. 

The strictness of the current law has been ameliorated by this Bill, and that is welcomed.  That flexibility should 
provide for a much more workable system.   

I mentioned one case in which a constituent had a problem finding the money to pay a fine.  That is an issue for 
people on very low incomes.  I have also had problems drawn to my attention that resulted from errors made by 
the Department of Transport licensing section.  In some cases, people have not been properly informed that their 
licence has been suspended.  I will bring to the attention of the House one very serious case that involved a 
major error on the part of either the Police Service or the licensing section.   
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I have not asked whether I can use my constituent's name, so I will refer to her as “Mrs Brown”.  Mrs Brown 
came to my office because she had not been able to get a matter resolved after several days’ negotiation with the 
Police Service and the licensing section.  Mrs Brown was involved in a minor motor vehicle accident.  She was 
not sure whether the cost of repairing the damage would be a few hundred dollars or a few thousand dollars, so 
she did the right thing and reported the accident to the Mirrabooka Police Station.  The officer behind the counter 
consulted the computer and informed Mrs Brown that her licence had been suspended and that she should not be 
driving.  She was very shocked because she is a good driver and the accident was very unusual for her.  She 
could not recall having been fined for speeding in the past few years.  It turned out that this Mrs Brown had had 
placed against her licence the offences and penalties of another Mrs Brown who lives somewhere out of 
Kalgoorlie.  Mrs Brown from Balga had been driving unlicensed for five or six months and a bench warrant had 
been issued for her arrest on the basis of a range of offences committed by the other Mrs Brown.  I wrote to the 
minister to sort out the matter because, as it stood, Mrs Brown from Balga was not entitled to drive.  She obeyed 
the law and did not drive until her licence was reinstated.  She was fearful that, knowing her situation, the police 
might be inflexible and she might be arrested for having done nothing wrong.  Luckily, the police were 
understanding.  There had been a major error in entering against her name and drivers licence a range of offences 
that related to another Mrs Brown.   

Administrative errors can occur that impact directly on people.  Although that is the only one of which I am 
aware that related directly to suspension, many other people have drawn to my attention errors in the motor 
vehicle licensing section, such as not receiving a renewal notice.  Perhaps they involved a different management 
system from the system for drivers licences.  If it is the same system, potential exists for drivers licences to be 
caught up in simple administrative errors that impact adversely on individuals. 

I refer now to some provisions in the amending Bill.  I welcome the provision in the Bill that allows the registrar 
to suspend enforcement in certain cases of hardship and to take a range of actions that will provide very much 
needed flexibility to the system.  However, I am not sure how the registrar is to be guided in the decision 
making.  As the previous speaker said, under proposed section 27A, mirrored in the section concerning matters 
that have gone to court, the registrar has the power not to make a licence suspension order or to cancel a licence 
suspension order if the alleged offender is likely to be deprived of, first, the means of obtaining urgent medical 
treatment for an illness, disease or disability known to be suffered by the alleged offender or a member of his or 
her family or, secondly, the principal means of obtaining income with which to pay the modified penalty and 
enforcement fees.  That is a very broad area for the registrar to assess.   

Earlier, in response to the member for Bassendean, the minister indicated that there was a precedent for issuing 
extraordinary licences.  That is a valid point.  However, magistrates hear applications for extraordinary licences. 

Mr Prince:  I was making the point that that concept of urgent medical treatment for illness, disease, disabilities, 
etc has been lifted from section 76.  It is a form of words that existed in the law for some time and has been the 
subject of judicial pronouncement. 

Mr KOBELKE:  I accept what the minister says.  However, as a judicial officer, a magistrate hearing an 
application for an extraordinary licence must weigh the evidence and make a determination.  That is not usually 
the role of a registrar.  A registrar makes administrative decisions that can cover a wide ambit.  It seems that 
under this Bill, the registrar will play a judicial role.  If that is not the case, I seek the minister's explanation.  As 
the minister has suggested, the registrar may be required to make a decision if the case law is clear, concise and 
well defined, using a tick-the-box approach.  It may be that regulations will provide guidance to the registrar.  

Mr Prince:  I will talk about the process and judgment when I respond. 

Mr KOBELKE:  I am not saying that the registrar should not make a determination, because we want these 
matters to be dealt with in a straightforward way.  We do not want to go through a full court procedure; we want 
to provide flexibility that will enable a more appropriate way of handling cases, irrespective of whether the 
penalty is lifted altogether or modified.  I fully support doing that administratively rather than through a formal 
court system.  I want to ensure that the Bill ties down the operation of the system because I have doubts about it.  
I am sure the minister will do his best to allay those fears and explain its operation.  

It seems that it will be necessary to weigh up what is meant by this wording.  For instance, how do we define a 
member of the family?  What proof is required for the registrar to determine whether the person with the medical 
condition is a member of the family?  These days, a diverse range of definitions mean “family”.  Would a 
stepchild living in the household be a member of the family? 

Mr Prince:  Yes. 

Mr KOBELKE:  Would a stepchild who was not living in the household be a member of the family?  A range of 
issues is involved that are not necessarily bundled up and tied down easily.  Will the claim that the person who 
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needs medical treatment is a member of the family be adequate?  If some form of proof is necessary, other than 
simply signing a form indicating a person is a member of the family, what will be the nature of that evidence? 

Mr Prince:  Filling out a statutory declaration is the obvious answer, although I am speculating.  If it is done by 
statutory declaration, under section 602 of the Evidence Act a wrong declaration is an offence. 

Mr KOBELKE:  I understand that.  The issue boils down to the definition of a family.  People have different 
concepts of “family”. 

Mr Prince:  It refers to a person who is an ordinary part of the family group.  We are talking about urgent 
medical treatment for you or a member of the family.  If that person is under your roof, within your household, 
he will be eligible.  If he is living 100 kilometres away, it will be difficult to argue that your licence is necessary 
for him to receive urgent medical treatment. 

Mr KOBELKE:  That relates to the situation in which the loss of a licence will deprive a person of obtaining 
urgent medical treatment.  What about a bona fide case in which a person is seen to be very close to the family, 
but who is not a blood relative or a relative by marriage?   

Mr Prince:  If it is someone who is generally these days called “partner” and is accepted as part of a family 
group, but is simply a friend, the answer is no. 

Mr KOBELKE:  It will be up to the registrar to make a decision based on all the facts.  When judgments must be 
made based on facts involving complex detail, the administrative role of the registrar will come very close to 
being a judicial role. 

Mr Prince:  I will disagree with you when I get up. 

Mr KOBELKE:  Once we change the quantity and complexity of decisions, we qualitatively change the role 
from that of administrative to judicial. 

Mr Prince:  It is an interesting argument. 

Mr KOBELKE:  There appears to be no simple point at which the change is made from one to the other.  I see it 
as a continuum.  I would be concerned if we were placing on the registrar responsibilities that brought the 
registrar’s role too close to a judicial role.  I will listen carefully to the minister’s response.  

Given that the registrar will make decisions of this nature - the minister suggested that perhaps a statutory 
declaration would be required - we may need standard forms, which I assume will be laid down by regulation.  
In his response, the minister may give some indication of to what extent work on regulations has commenced 
and the progress on the design of the forms that will be required for this approval process.  

What resources will the registrar require to deal with these issues?  If a range of cases must be considered, the 
resources available to this special registry may need to be increased.  Although the registry is referred to in this 
Bill, it was established under the Fines, Penalties and Infringement Notices Enforcement Act of 1994.  Clause 6 
of that Act established the registry as a part of the Court of Petty Sessions and called it the Fines Enforcement 
Registry.  It goes on to establish the registrar and to give the registrar certain powers, including the powers to 
delegate to people in that office.  I hope that the minister in his response might indicate the current number of 
people employed in the registry and what is envisaged to be the number employed in the registry when this 
legislation is enacted. 

Mr Prince:  It is 15. 

Mr KOBELKE:  Is it envisaged that the size of the office will need to be expanded to allow for flexibility and 
the extra workload? 

Mr Prince:  I would not expect so. 

Mr KOBELKE:  Currently tens of thousands of people are under suspension. 

Mr Prince:  It will vary from place to place.  In outer areas the clerk of the court is the registrar as well.  If there 
is a greater workload, as registrars have the power to delegate, it may be that someone else might have to handle 
part of that work from time to time. 

Mr KOBELKE:  I understand it is delegated to clerks in regional centres or out of central Perth.  As I have said 
quite clearly, what is proposed is a big step in the right direction, providing flexibility.  I hope that flexibility will 
make the whole system much more effective as well as much fairer.  However, it opens up a whole new area that 
needs to be considered.  I have raised some of the issues with the minister of how judgments will be made.  The 
minister’s attention was diverted elsewhere at the time, but I asked how advanced regulations are if they are 
required.  Will standard forms be used? 
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Mr Prince:  There will certainly be standard forms and probably some policy documents will be issued.  Of 
course, there may well be regulations as to how things are done up to a point.  Ultimately it comes down to 
judgment, not process. 

Mr KOBELKE:  I will assume that those standard forms would be laid down by regulations. 

Mr Prince:  Yes, of course. 

Mr KOBELKE:  What will happen is that if people are considering these extra forms, an extra amount of work 
must be carried out by the registry. 

Mr Prince:  That is right. 

Mr KOBELKE:  That is not merely because there is an extra form to fill in; there is a whole extra layer on the 
process.  If that extra layer is to work, it must be quite complex because it will involve judging each case on its 
merits and using the flexibility available, not only in the uplifting of suspensions or not suspending but also in 
the time-to-pay orders and the flexibility involved there. 

Mr Prince:  The registry is already dealing with time-to-pay orders. 

Mr KOBELKE:  My understanding of the Bill is that there will be greater flexibility in that area. 

Mr Prince:  That is right. 

Mr KOBELKE:  It means that more people are likely to be able to avail themselves of the opportunity to pay 
over time.  Therefore, more people will be coming through the door.  Not only will the registry have to deal with 
more people but also, because of the flexibility, the complexity of many of the cases will be increased.  
Therefore, more time is likely to be required by the officers to deal with them properly.  If it ends up with a 
standard form where everyone must be treated in the same way, the objects of the amending Bill will not be 
achieved and that flexibility will not be provided.  If we are genuine about making these changes work, we need 
to look again at the registry and the size of its work force to ensure that it can meet the objectives.  Clearly, there 
will have to be training programs, as there is with most new legislation, to ensure that people know what the law 
is and how it is to work.  That will also take people from that work and require time and resources. 

I ask the minister to talk to the appropriate officers to try to assess what the additional workload may be as a 
result of the provisions in this Bill and how we might be able to ensure that the objectives of the Bill of 
providing flexibility and a wider range of outcomes on how penalties are applied will work effectively.  I 
wholeheartedly support the intent of the legislation.  Having heard the minister’s response to some of my 
questions, I have my doubts as to the process, because it is in the process that we will see whether the objectives 
succeed.  We need to look again very carefully at the process.  As I have indicated that must be done at two 
levels:  First, we must look at how the registrar will make these decisions and at the degree to which there is a 
need for regulatory guidance for the registrar, and, secondly, we must look at the number of people who are 
available to deal with the process, because we may find that, with the level of flexibility, the training or 
additional resources required for clerks of courts in more remote areas is quite considerable.  Those issues are 
paramount to ensuring that this legislation achieves the very fine objectives that the minister has set out for it. 

MR PRINCE (Albany - Minister for Police) [11.35 am]:  I thank members opposite for their contributions 
which have been supportive and which raised a number of interesting questions about some aspects of the Bill.  
As has been said by members opposite and as was said in the second reading speech, some eight changes are 
mooted by this Bill either to the Fines, Penalties and Infringement Notices Enforcement Act or the Road Traffic 
Act.   

With regard to the fines enforcement legislation, the first change is to give the chief executive officer the 
discretion not to issue work and development orders in certain circumstances where people would pose a risk.  
The second change, which the member for Nollamara has just been canvassing, grants the Fines Enforcement 
Registrar the discretion to bypass some enforcement stages where, in his opinion, satisfactory payment of the 
fine can be expedited through other options.  The third change relates to an enhanced enforcement ability against 
people who have entered into bail sureties that have been breached and the ability of the registrar to proceed 
beyond the warrant of execution stage and enforcement.  An interesting change relates to the right of the 
appearance of the Crown on applications made under section 101 of the Fines, Penalties and Infringement 
Notices Enforcement Act, to ensure that those applications are served on the Crown.  That is very important to 
the police because at the moment they do not know whether someone has applied for a licence suspension order 
to be cancelled, and they can therefore have incorrect records.   

There is also the ability for police officers to caution people stopped for driving contrary to fines, default or 
suspension and a police officer may exercise judgment and discretion if a person says that he did not know the 
situation.  The police officer may say, “Very well, I formally caution you.  Go home.”  At the moment the 
practice among some police officers - it is difficult for them - is not to caution people because all they have is the 
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option to arrest or not.  They are simply exercising their judgment at the side of the road by telling someone to 
go home without making a formal record of the incident and trusting that the person will do what he is told.  This 
provision is very useful because it puts police officers in a much better position of being able to exercise 
discretion by issuing cautions.  It means, therefore, that there is a paper trail that begins at that point and 
indicates that the person was driving while suspended even though he said that he did not know about it, and the 
whole thing can be followed through. 

I personally applaud the creation of the separate offences of driving under fine, default or suspension and the 
amendments to section 49 of the Road Traffic Act.  It is high time that section was looked at.  I think it was 
written in 1974.  Some of the results of its application have been, to many people’s estimation, unjust where it 
mandatorily put people into jail and took away their licences.  Particularly in this area of fines and suspension, 
the proposed amendments are entirely right, proper and reasonable and the sort of thing that should happen. 

The automatic cancellation of probationary drivers licences is a bit of a moot point.  I say that to some extent as a 
father of children who are getting to the stage of coming off P plates or are about to go onto them.  If they are so 
silly under probation to drive in such a way as to be fined when doing so, I do not have much of a problem with 
their licences being cancelled.  It would be a salutary warning to them.  However, the fact of the matter is that a 
licence would be suspended under the amendments put forward, and that of itself would be a salutary warning, 
too.  I hope that the result would be that they would modify their driving habits, when they have had their driving 
licences for a short time in any event, particularly given the extraordinarily high crash rate among young drivers. 

Discretion is given to the registrar to uplift suspensions when undue hardship would occur, and I will come in 
detail to that in a moment. 

The proposed amendments, which arise from the practice of the past four or five years in the area, are sensible.  I 
am delighted that members support them.  The individual points raised largely relate to proposed section 27A of 
the Fines, Penalties and Infringement Notices Enforcement Act.  The member for Nollamara indicated that 
almost the same amendment applied to proposed section 55A.  This relates to granting a registrar the power not 
to proceed with a licence suspension when the alleged offender would be deprived of the means of obtaining 
urgent medical treatment for an illness, disease or disability known to be suffered by that person or a member of 
his or her family, or would be deprived of the principal means of obtaining income with which to pay the 
penalty.  The person must do a number of things in that regard.  The request must be made in accordance with 
registration, must include an offer to pay the penalty, and the registrar must be satisfied, as outlined in proposed 
section 27A(4) that - 

(a) there are grounds to accede to the request; and 

(b) the alleged offender’s offer to pay by regular instalments is reasonable, . . .  

The registrar must make a time-to-pay order and so on.  Confusion often arises among public servants about 
process and judgment.  It is a very human thing to want to have a process which does not exercise any judgment 
at all; that is, to follow a process laid down from one stage to another, notwithstanding that the result is absurd:  
“I’m all right; I followed the process.”  No area of life is like that.  Some of the more bizarre aspects of what is 
called “bureaucracy” - those things that lead to belly laughs in Yes Minister type programs - arise from exactly 
that practice.  A public servant follows a process that follows a process that produces an absurdity.  It is essential 
in any process that judgment be exercised.  People who look for a tick-a-box process should not be in the process 
as they abrogate the use of their brain in forming a judgment, which intrinsically should be part of any process. 

Registrars already grant time to pay.  They are largely clerks of courts.  They are quasi-judicial officers in part of 
their work and administrative officers in other parts.  They deal with judgment summonses and other things as 
judicial officers, and many other areas as administrative people.  We will require them to use their skill to some 
extent to make a decision when satisfied in certain areas.  They will not be satisfied unless there is evidence and 
unless they can come to a conclusion of fact. 

The member for Nollamara raised whether a person taken for treatment must be a member of the suspended 
person’s family.  Let us take a situation of a child with some known disease for which the child requires regular 
treatment; that is, the child must attend the doctor or hospital on a regular basis.  Whether that child is the natural 
child of the person who lost his or her drivers licence for speeding too often, or is a step-child, but that person is 
the lawful parent - that is, biologically, by operation of law or as a de facto step-parent - would not matter.  The 
child is ordinarily part of the household in which the adult cares for the child and takes the child to and from 
treatment.  It does not matter much whether there is some form of biological or lawful loco parentis connection 
between the individual and the child.  If it is such an arrangement, I expect the registrar would say that this child 
is an ordinary member of the household and move to the next question:  Is it an urgent medical treatment?  If the 
child suddenly sustained a broken leg and the “parent” drives the child to hospital under suspension, it is unlikely 
a conviction would result as the Criminal Code would take over and recognise it as an emergency.  I have seen 
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such cases.  When considering a regular treatment, I would expect a registrar to be satisfied under the facts I 
proposed that an urgent medical treatment was required for an illness known to be suffered by a member of the 
family.  To that extent, the licence would not be suspended to allow the treatment to continue to be obtained.  

The case of the “principal means of obtaining income” matter is more debatable.  If a person has an occupation 
from which he or she derives income, however modest, and the removal of the licence would result in no income 
and, obviously, no means to pay the penalty enforcement fee, the registrar's decision would not be hard.  It is 
debatable that it would apply to a person who must go job hunting when in receipt of forms of benefits payable 
to unemployed people.  The member for Bassendean raised the point, but I am not sure of the answer on a factual 
basis.  I will consider that issue.  I suspect that such circumstance is not canvassed by the concept of “principal 
means of obtaining income”; therefore, the registrar could not be satisfied that the request should be acceded to.  
This Bill is not designed or intended to cover such situations at all.  

There are 15 officers in the registrar's office, although they do not largely deal with these things at the coalface; 
they deal with the paperwork.  The coalface people are the clerks and deputy clerks of courts and people behind 
the counter in those places.  These people are trained and, undoubtedly, will need more training, as happens 
frequently when the law changes.  There will be rules, regulations and forms.  Time-to-pay applications are 
currently done by statutory declaration, and I expect the same situation under this measure.  I expect that the bare 
minimum required will be a doctor's certificate to indicate the illness, or whatever the case may be.  In regard to 
income, it will be simple to get a handwritten note with letterhead from the employer stating, “I employee this 
person to drive a delivery van.  No licence, no job.”  I would expect the registrar to be satisfied with such 
evidence.  That is my opinion.  It is an expressed view.  It would be required as a bare minimum, as is the case 
today with evidence about income, expenditure and capacity to pay.  Have I answered the query of the member 
for Bassendean? 

Mr Brown:  You have not dealt with the employment question - you said that it is a difficult matter. 

Mr PRINCE:  I do not think it is intended to be covered, but that is a personal view.  I will have officers look at 
the matter.  It was intended and written with a person in mind for whom a licence was necessary for 
employment.  The storeman-delivery driver and truck driver are classic examples.  It also includes persons with 
no other practical means of getting to and from employment because no public transport is available, which is 
the case in most of country WA and parts of the metropolitan suburbs. 

Mr Brown:  The point was raised with me that this provision on suspension has caught out a number of young 
Aboriginal people in the north.  They are being pressed to get employment, but there is no public transport.  A 
number of them have undertaken training schemes to get jobs, which are available, but with a suspended licence 
they cannot apply for or get the jobs. 

Mr PRINCE:  I understand that difficulty.  In my experience, Hamersley Iron has the best scheme of the lot.  It 
buses people and teaches them, and they come out of the training scheme with an A, B and C-class drivers 
licence as well as operators' certificates and so on.  I appreciate that it is probably the Rolls Royce end of the 
Aboriginal training exercises which are particularly well run by that company.  There are other schemes that 
require a person to have a licence in the first place.  It is hard for a person if he does not have a licence, as he 
cannot get a job; if he does not have a job, he does not have the ability to get a licence.  I understand what the 
member for Bassendean is saying. 

The amendments were not written with that view in mind.  However, I undertake that the officers and I will 
consider whether that can be accommodated in policy.  It was not envisaged that it would be when these 
amendments were written as they refer to the principal means of obtaining income.  A person who does not have 
the income that we are talking about from employment, but presumably has income from another source, 
whether it be by pension or benefit, is still able to obtain that income but cannot get a job as he does not have a 
licence.  This amendment envisages that people already have income which they will lose as a result of losing 
their licence; that consequence is to be prevented. 

Mr Brown:  It weaves a tangled web.  The difficulty is that under some of the new employment tests, if someone 
does not apply for a job or does not attend an interview, he will lose his benefit.  The words could be 
misconstrued as saying that the licence is necessary in order to continue to receive the income - that is, the 
benefit currently received - because without a licence a person cannot apply for a job and without applying for a 
job he will lose the benefit. 

Mr PRINCE:  It is an interesting argument.  I do not know how a registrar in Port Hedland or Karratha would 
deal with this issue.  I have expressed a personal observation, and I hope that is plain.  However, I will, in 
consultation with the officers, consider releasing a policy statement for the assistance of the registrar which 
would be in no way mandatory and in no way a guide as people must obey the law, either as it is written in the 
Act or as it appears in the regulations.  Policy, as I constantly tell people, is not law. 
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Mr Brown:  Will the minister examine that matter and the other matter I raised about the requirement for people 
to pay an additional amount when making time payments? 

Mr PRINCE:  Yes, that is a separate exercise to the Bill before the House.  I have given the undertaking that I 
will examine the matter.  Otherwise, as I have said, the amendments put forward have arisen out of experience in 
the past four to five years.  I am pleased that members support them and I hope I have been able to answer the 
substance of most of the queries raised by members in the debate. 

Question put and passed. 

Bill read a second time. 

Consideration in Detail 

Clauses 1 to 4 put and passed. 

Clause 5:  Sections 27A, 27B and 27C inserted -  

Mr KOBELKE:  I want to get onto the record some matters that will help with the interpretation of the Bill.  I 
raised the issues during the second reading debate and would like them clarified.  The same provisions occur in 
clause 8.  

The minister did not accept my point that the registrar is asked to make decisions that go beyond the regulations 
or on administrative grounds.  I asked the minister whether he would consider drawing up regulations to help 
guide the registrar and his deputy make those decisions.  I accept that regulations will be used to lay down forms; 
however, will there be additional regulations to help guide the judgment of the registrar? 

I have already raised in the second reading debate the fact that the registrar can decide to cancel a licence 
suspension on the basis that it deprives the alleged offender of being able to provide transport to someone who 
needs treatment for an illness, or when the suspension will mean that the principal means of obtaining an income 
is forfeited because of the loss of the licence.  We discussed briefly the issues relating to the way in which those 
judgments would be made.  However, subclause (4) indicates the type of language that goes beyond a simple 
decision on administrative grounds.  I repeat that I am happy for the registrar to make those decisions but we 
must know the processes to be followed by the registrar.  In subclause (4) the decision not to suspend or to 
revoke a suspension is based on the registrar being satisfied that grounds exist to accede to the request and that 
the alleged offender’s offer to pay by regular instalments is reasonable.  The grounds to accede to the request 
may mean simply that the forms have been completed.  However, I suspect it goes beyond that, which means 
judgments will have to be made.  In such a circumstance, given the role of the registrar, there must be 
delimitation on the range of decisions that a registrar may make.  That may be a policy issue or it may be laid 
down in regulation.  If it is a policy issue, matters may be inculcated into the people doing this work through 
training programs.  Clearly, there must be guidance. 

Subclause (4)(b) states that the offer to pay by regular instalments is reasonable.  “Reasonable” can be stretched 
a long way. 

Mr Prince:  Only in the Bill. 

Mr KOBELKE:  I have visited a number of state and federal government departments for many years suggesting 
that payments of $10 a fortnight for the pensioners I represent is more than reasonable; however, courts may not 
see it that way. 

Mr Prince:  You will find courts are more reasonable than government departments. 

Mr KOBELKE:  The registrar is acting as a government department in this instance in an area of major revenue 
for the Government.  The minister of the day and the people administering the provisions of this Bill through the 
registrar will obviously have to make decisions as to what is workable.  I seek clarification from the minister as 
to how those decisions are to be made, whether they will be left to the registrar and staff, whether there will be 
an indication from the minister as to the form of that guidance and whether it is to be by policy or regulation. 

Subclause (4)(d) states that the registrar must make a time-to-pay order and cancel a licence suspension order 
that has been made in respect of the alleged offender.  That cancellation is conditional on the judgments to be 
made by the registrar.  Subclause (5) states that without limiting paragraph (d) of subsection (1), the registrar 
may, for the purposes of that paragraph, consider the effect that a licence suspension order would have or has 
had on the ability of the alleged offender to seek or obtain employment.  Again, that is a decision that the 
registrar must make based on consideration of the effect of a licence suspension, which goes well beyond 
consideration of the contents of the standard form. 



Extract from Hansard 
[ASSEMBLY - Thursday, 17 August 2000] 

 p507c-523a 
Mr Jim McGinty; Mr Clive Brown; Deputy Speaker; Mr Kevin Prince; Mr John Kobelke; Mr Nicholls 

 [15] 

Mr PRINCE:  I understand the point made by the member for Nollamara and I will repeat it again at greater 
length.  This is not an administrative exercise, such as checking that all the appropriate boxes are ticked on a 
number of pieces of paper, and that is it.   

This requires judgment.  Proposed section 27A(4) states  - 

If the Registrar is satisfied that - 

(a) there are grounds to accede to the request; and 

(b) the alleged offender’s offer to pay . . . is reasonable, 

That places an obligation on the registrar to exercise judgment.  Registrars do that every day.  A lot of the work 
that registrars, clerks of courts and their staff do is purely tick a box.  They ascertain whether a form been 
completed correctly, and, if so, they pass it on.  However, a good deal of the work also involves them in 
exercising judgment, because people come to them all the time, for example, with requests for extra time to pay.  
In exercising that judgment, the registrar must say, “What do I have here by way of information?  Do I have 
anything to support the assertion by this person that he does not have the income to pay?”  If the answer is no, 
the registrar is not satisfied.  I have heard and seen registrars say, “This is not enough.  What I need to see from 
you, for example, is a bank statement, because you say you have a bank account.  I need to see from you an 
income slip from the person you work for.  Go back to Woolworths, come back with your last pay slip and show 
it to me.  I need to know from you, with some evidence, what your weekly expenditure is that you say renders it 
impossible for you to be able to pay this fine.” Clerks of court and registrars ask for that sort of information all 
the time in exercising a judgment on whether to grant time to pay.  They do that daily.  It will be no different in 
this case; it is the same judgmental process.  Save, and except for, the two criteria of medical treatment and/or 
principal means of obtaining income, these provisions are almost completely lifted from section 76 of the Road 
Traffic Act, which deals with extraordinary drivers licences.  This has nothing to do with licences, but I am 
aware that those words and those concepts have been around in that written form since 1974. 

Mr Kobelke:  I accept they have been around and therefore form a body of law on which a magistrate makes a 
decision.  However, this is a registrar, not a magistrate. 

Mr PRINCE:  A registrar also makes decisions.  One cannot be prescriptive; that is the point I am trying to make.  
If one tried to be prescriptive in this area, one would end up trying to imagine all the possible factual 
circumstances, which would do someone an injustice because the instant one passes the judgment, one will find 
something of which one never thought.  

Mr Kobelke:  I agree with the minister.  I do not want the legislation to be prescriptive.  However, when there is 
a need to tighten up or to define more clearly, does the minister envisage that that will be done by guidance 
through regulation or simply through policy directions? 

Mr PRINCE:  It cannot be done through regulation.  In regulation, we will obviously prescribe forms to be used, 
and in those forms one may well find things like, “Attach here medical certificate”, “Attach here income slip”, 
and so on, because that makes the process somewhat easier.  That is the form of regulation one would expect to 
see. 

I will deal with policy statements.  Policy statements can be prepared and signed off by the Attorney General.  
They have a certain persuasive weight, I suppose, with registrars, less with magistrates and none with judges.  
That is beside the point.  They are not law.  Although they may be of some influence, they are not law.  Of 
course, the registrars and others will receive training.  They regularly have updates.  I know that clerks of courts 
have regular conferences and get-togethers.  They not only share their current experiences but also receive 
presentations, input and training on new laws and things  the Ministry of Justice has learnt as a result of 
experience.  Therefore, there is an evolving training exercise for all of these people, and that basically satisfies 
the sorts of problems the member envisages could otherwise occur.  It is essential and necessary that we do not 
prescribe but that we empower and say, “You will exercise judgment within these parameters,” and we trust 
them to do so.  Otherwise, the variety of human conditions that will appear before those officers will not be able 
to be covered, and they will wind up doing injustice. 

Mr KOBELKE:  To pursue this matter a little further, the concern I have is that people do not call into question 
the administration of law in this area because of variability between different people; yet at the same time we 
wish to have the variability, which is a proper flexibility.  That is a difficult matter of judgment. 

Mr Prince:  We want discretion without apparent injustice.  It is always hard. 

Mr KOBELKE:  Yes.  I will give an example.  What a registrar or a person fulfilling the role of a registrar at a 
particular court in metropolitan Perth thinks is a reasonable instalment may be quite excessive by most people’s 
judgment.  Therefore, people will say, “Don’t take the matter to that registrar because he won’t accept anything 
under $100 a week, which is ridiculous.  You had better shop around for a registrar who will give you leave to 
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pay at a much lower rate.”  Again, we do not want that to happen.  On the other hand, a registrar who is dealing 
with people from my areas of Balga and Nollamara, as opposed to a registrar dealing with people from the 
Peppermint Grove or Floreat area, may say that what is reasonable to pay is something different.  There may be a 
good justification for that because of what is happening in a particular area, but it may not be just for the 
individual.  That sort of variation is likely to happen anyway, and it is a matter of trying to make sure that 
different registrars are basically operating in the same ball park. 

An issue raised in proposed section 27A(5) is that the registrar may consider the effect of a licence suspension on 
the alleged offender’s ability to seek or obtain employment.  In one area in metropolitan Perth, two registrars 
could be making different judgments on how important it is for an offender to have a vehicle to get to work.  
People could see that as a form of injustice.  They may know someone who went to a different part of 
metropolitan Perth and was given a licence, even though his style of work and his need for transport and a 
licence was judged by members of the community to be of the same worth as someone who had had his licence 
taken away.  That is obviously an area in which guidance is needed to make sure that people do not - 

Mr Prince:  Great variation will be found between the metropolitan area and the country. 

Mr KOBELKE:  I will come to that.  The point I make is that we do not want people to lose confidence in the 
system because they cannot see the justification for the different judgments.  I turn to the minister’s point.  There 
is a need to consider different factors, because the need for a person to drive a motor vehicle could be different in 
different parts of Western Australia.  A person who is living in one of the most extreme northern suburbs, which 
has a poor bus service, has a much greater need for a vehicle than people who live on a major bus or train route 
and who can get to their place of employment with a lengthy walk, which would be inconvenient but would not 
prevent them getting to work.  We need flexibility so that the registrar can judge on the merits of the individual 
case whether there is an impediment to the person holding or obtaining employment if he loses his licence.  We 
are leaving that to the good sense, knowledge and ability of the registrars.  One hopes that that will stand the test 
of time and that it will work.  I suspect that guidance will be needed, because we want people to have confidence 
in the system.  We do not want people to simply shop around to different courts to find a registrar who they feel 
may provide them with a better opportunity because that registrar has gained a reputation for showing more 
leniency than a registrar somewhere else.  From what the minister said earlier, it seems that he is not envisaging 
any real guidance and that there will not be any regulations laid down regarding that guidance.  It really will be a 
suck-it-and-see approach.  Hopefully, the good sense of the registrars, and the fact that they are generally people 
of ability and training, will mean that they will be able to cope with this legislation to ensure that it is 
administered in a fair and effective way. 

Mr PRINCE:  I notice the member for Fremantle has returned.  Perhaps we will be able to finish this now. 

I refer the member to section 33 of the Act, which refers to time-to-pay orders.  Section 33(3) states that on an 
application for a time-to-pay order, the court officer may require the offender to undergo a means test.  The word 
“may” is used; there is a discretion.  Section 33(4) states - 

On an application the court officer, if he or she thinks fit, may make a time to pay order. 

In the Act that was passed in 1994, we have already empowered court officers - registrars - with the discretion to 
exercise judgment to ask for - or indeed command - information, means tests and so on and then make a 
judgment.  We are not doing anything more than empowering them to make judgments with regard to different 
issues; in particular, medical issues.  That has been canvassed since 1974 in respect of extraordinary drivers 
licences.  A body of law and practice exists on that issue.  I have no doubt that the registrars will simply adopt 
that because they know about it.   

The principal means-of-income question is dealt with in the extraordinary licence provisions and elsewhere.  In 
that case, I would expect the registrars to look at the regulations, which will prescribe forms and provide 
minimal guidance.  Training will also help.  They will generally know this anyway.   

Policies are another issue.  We can issue policy directives as often as we like, and they may be persuasive and 
carry some weight with registrars.  However, they are not law and should not be treated as law.  We must accept 
that we have the law, but that we also have huge variation in humanity.  We ask these people to exercise their 
judgment in accordance with the law as it is written and to do so honestly.   

Forum shopping has also been raised.  I have known magistrates to whom one would never go to get an 
extraordinary drivers licence because they would never grant one.  I have appeared in the District Court hoping 
to get a particular judge because I knew he was more likely than another judge to grant a licence.  Whether that 
is true is debatable.  However, when I practised law I did it because there is variation in human beings.  We do 
not ever want the variation to be so great as to create an impression of such inconsistency that there is injustice.  
That is the problem  



Extract from Hansard 
[ASSEMBLY - Thursday, 17 August 2000] 

 p507c-523a 
Mr Jim McGinty; Mr Clive Brown; Deputy Speaker; Mr Kevin Prince; Mr John Kobelke; Mr Nicholls 

 [17] 

Mr Kobelke:  You are applying this to judicial officers.   

Mr PRINCE:  The member said the same thing with regard to registrars.  The same can be said about all people.  
Some people will apply a more strict interpretation and want something to be of a slightly higher standard before 
they will be satisfied.  If we try to overcome that problem by excessive prescription, we will create injustice.  
Therein lies the conundrum.  There is no ideal unless we have only one person doing the job for the entire State.  
That is clearly impossible and impractical.  Therefore, we provide the power to given guidance within reasonable 
parameters and regulations.  Practice and good sense, the ability to be trained and mixing from time to time - as 
registrars do to exchange information - should result in an even practice across the State.  As we know, that will 
not necessarily be the case because there will be individuals and individual cases that one person will deal with 
one way and another person will deal with another way.  Unless we have only one person carrying out this task, 
we will never overcome that potential for anomaly.  However, we must do our best. 

It is unlikely that we will find any capriciousness among these officers.  Those I have known over 30 years of 
practising law are not like that.  They look for a process they can follow that will lead to their having to exercise 
a certain degree of judgment, but that is sometimes not as great as they might wish.  It is more likely than not 
that we will get a very even interpretation across the State.  There will be differences, and that should happen.  In 
most parts of the country there is no public transport and in some parts of the metropolitan area there is good 
public transport.  In some areas, such as Cottesloe and Peppermint Grove, the registrars will probably never have 
to do anything because the residents of those suburbs probably have the income to pay fines.  In other areas 
registrars will have a significant workload given the socioeconomic mix.  

Clause put and passed  

Clauses 6 to 17 put and passed.  

Title put and passed.  
Third Reading 

MR PRINCE (Albany - Minister for Police) [12.15 pm]:  I move - 

That the Bill be now read a third time.  

MR NICHOLLS (Mandurah) [12.16 pm]:  The amendments  to this legislation are positive and welcomed.  I 
look forward to speedy proclamation and application of these changes.  

The Bill amends the restrictions imposed when people are in default of fines.  It also addresses some of the key 
issues that have a considerable impact on individuals far beyond the original intent of the Fines, Penalties and 
Infringements Notices Enforcement Act.  Some people, because of certain circumstances, find that they lose not 
only their drivers licence but also career or employment opportunities.  In some cases, for various reasons, 
people are unaware of their licence suspension.  I have been told of people having heavier fines being imposed 
and suffering considerable personal and financial hardship as a result of the existing process.  Therefore, I 
welcome this House's deliberations and its agreement to this Bill.  Hopefully it will be dealt with expeditiously 
in the other place and proclamation will see rapid change so that people who are, for one reason or another, 
unable to pay fines are given the opportunity to remain in employment to earn money to resolve the issue.  This 
legislation should also allow those who are suffering considerable hardship to avoid having their licence 
suspended and be given time to pay up.  If people do not honour their commitment to pay a fine, suspending 
their licence is an appropriate sanction to highlight the severity and significance of the offence.  More 
importantly, if people are given time to pay and then breach that undertaking, they should face the full force of 
the law and have their licence suspended.  That is the final sanction prior to incarceration. 

In some cases people are caught driving while suspended because they do not know about it.  I have heard of 
people being forced to leave their car on the side of the road because they have been stopped and it has been 
discovered that their licence has been suspended.  Those measures are extreme and, in many cases, totally 
unnecessary.  Therefore, I strongly endorse these amendments to the legislation.  I hope that both Houses of this 
Parliament act speedily to ensure that it is proclaimed as soon as possible. 

Question put and passed. 

Bill read a third time and transmitted to the Council. 
 


